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N. D. Superior Court. 
[May General Term, 1850.] 
Before DUER, MASON, and CAMPBELL, Justices. 
Grorce T. Stantey v. James Watson WEBB. 


LIBEL—PUBLICATION OF EX PARTE PROCEEDINGS BEFORE A MA- 
GISTRATE-——-DEMURRER TO REPLICATION. 


The publication of ex parte preliminary proceedings before a police magistrate in criminal mat- 
ters, is not privileged. 
The publisher must find his justification not in privilege, but in the truth of the publication. 


Tuts was an action for a libel published in the Courier and Enquirer, 
of which the defendant was the editor and proprietor. 
The publication, as set forth in the declaration, was as follows: 
“Ciry InreLLicence.—Extorting money to hush up a complaint.— 
Some time ago anegro, named James W. Phelps, was arrested ona 
complaint preferred by one George W. Stanley, that he had posted . 
up bandbills purporting that the steamboat Manhattan would leave 
for Albany, fare fifty cents—whereby a large number of persons 
took passage on her, not discovering, until it was too late to remedy 
the mischief, that the Manhattan was only going to Coxsackie. The 
negro was held to bail for the offence, and now comes forward and 
makes a complaint against George W. Stanley, who caused his ar- 
rest, and officer Lownds, as follows: he makes affidavit, that after 
arresting him, Stanley offered to let him go, and not prosecute, if he 
would give his watch or ten or fifteen dollars, which he refused to 
do; Stanley subsequently renewed the offer after he had arrived at 
the police office, and he again refused. After he was out on bail, he 
swears that officer Lownds came to him and offered, on considera- 
tion of receiving $50, to get him discharged, and he not having so 
much money, gave him all the cash he had, amounting to $22 05, 
and his note at sixty days for $25 more, which was accepted by 
Lownds, who afterwards shared with Stanley, and the note is said 
to have been since seen-in Lownds’ possession. Subsequently to 
this Stanley again called upon Phelps, and wanted him to pay more 
VoL. VIII. 27 
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money to him, which he refused to do; and finding that he had been 
cheated out of his money and would be held to bail to answer the 
complaint preferred, he makes this charge. Officer Lownds, we un- 
derstand, produces a permission from the mayor, allowing him to re- 
ceive $25 from Phelps for obtaining bail for him, but it is said to be 
dated subsequent to this transaction, and is intended, doubtless, to 
cover it up.” 

The declaration contains the usual counts. The damages were 
laid at $5000. 

The defendant pleaded, 

1st. Not guilty. 

2d. That before the printing and publishing the said words, and af- 
ter the arrest of Phelps, said Phelps appeared in person before W. 
Waln Drinker, one of the police magistrates of the city of New-York, 
and preferred a complaint, which was in writing as therein set forth 
—‘‘ and that the said proceedings before said magistrate were judi- 
cial in their character, and were openly and publicly conducted 
before said justice, and that the said alleged publication as afore- 
said, was a true, fair, and correct account of the said public pro- 
ceedings before said magistrate.” 

Replication as to so much of the plea of the defendant as avers 
that said Phelps appeared in open court, &c.; that the plaintiff 
ought not to be barred, &c., because he saith “that the said com- 
plaint, so prefered for, was a primary and original complaint, and 
made by James W. Phelps, ex parte, in the absence of the plain- 
tiff, and without cognizance thereof to him, and that the matters 
therein stated of and concerning said plaintiff, and of and concern- 
ing the several persons, matters and things as in said declaration 
mentioned, were and are false, libellous, and untrue, as in said de- 
claration set forth, and that the said libel in the said declaration 
mentioned, was published of and concerning the said ex parte com- 
plaint, and of and concerning the said several persons, matters and 
things in the said declaration mentioned.” Concluding with a veri- 
fication. 

Demurrer to replication, assigning the following causes of demur- 
rer : 

First. That the said replication is bad in form, because it contains 
no new matter which amounts to more than a denial of the allega- 
tions of the plea; and it concludes with a verification. 

Second. That the replication is bad in form, because it confounds 
and mixes up two separate issues, or defences, or allegations, which 
ought to be kept distinct, one is, that the complaint, or statement 
made by Phelps, was made ex parte, in the absence of the plaintiff, 
and the other is, that the statement or complaint made by Phelps 
was untrue. The first is intended to bea mere denial of the defen- 
dant’s plea. The last is denying what is virtually admitted by the 
defendant’s plea. The defendant should have the privilege of an- 
swering or demurring to the first, without being compelled to answer 


the second. 
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Third. That the said replication is bad in substance, because it 
is immaterial whether the said statement made by Phelps was made 
in the absence of the plaintiff or not, if, as is admitted by the replica- 
tion, it was made at the time and in the course of a judicial investi- 
gation in a public manner, by a public magistrate, of the whole 
proceedings on the part of the plaintiff himself. 

Fourth. That the said replication is bad in substance, because it 
is immaterial whether the statement, or complaint made by Phelps 
was “false, libellous and untrue,” or not, if, as is admitted by the 
said replication, the alleged publication complained of was a true, 
fair and correct account of the said public proceedings before said 
magistrate. 

Joinder in demurrer. 

The cause now came on for argument. 


J. J. Ring, in support of the demurrer, made and argued the fol- 
lowing points: : 

The declaration alleges that the plaintiff had made a complaint at 
the police office against James W. Phelps, and that on said com- 
plaint Phelps was arrested and held to bail to answer said complaint 
before one of the special justices of the peace. 

The plea avers that the said proceedings as set forth in the decla- 
ration were proceedings before said police justice as a magistrate, 
and that the magistrate was engaged in a judicial investigation, and 
that the publication complained of was “ a true, fair and correct ac- 
count of said public proceedings before said magistrate.” 

I. If the publication complained of was a true, fair and correct 
account ofa public proceeding before a magistrate as a judicial offi- 
cer, the publication was privileged, and the plea is a complete de- 
fence to this action, because it expressly avers the fact. (Starkie on 
Slander, 234; 1 Bos. and Pul. 525; 7 East. 502 ; 7 Johns. 264.) 

II. The publication is no less privileged because it contains a 
statement of what was charged by Phelps against the plaintiff, as 
well as what was charged by the plaintiff against Phelps. The 
charges preferred by Phelps against the plaintiff were made at the 
time Phelps was under arrest upon the complaint of the plaintiff, and 
while the magistrate was engaged in his judicial capacity in the in- 
vestigation. 

4 B. and A. 612, shows that a publication of a part of the case, 
and not the whole of it as it appeared before the magistrate, would 
perhaps make the publication libellous. 

Ill. The replication is bad in form: 

1. Because it is a special traverse of a part of defendant’s plea, 
and there is no absqgue hoc ‘ without this, that the publication, &c., 
was a true account,” &c. (Gould’s Pleadings, 376.) 

2. Because it is a mere argumentative denial of the averment in 
defendant’s plea, “that the publication was a true account,” 
&c. The replication amounts to this: the publication complained 
of, was of the complaint of Phelps, which was an ex parte complaint, 
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therefore the publication was not a true and correct account of the 
proceedings mentioned in the plea. 

3. Because it ought not to conclude with a verification. 

4. Because it avers two separate and independent facts tending to 
two separate issues: one that the publication was not a true account, 
&c.; and the other that the statements by Phelps while under arrest 
were not true. (1 Burrill’s Prac. 172.) 

IV. The replication is bad in substance : 

1. The absence of the plaintiff at the tame Phelps was under arrest 
upon the plaintiff’s complaint, and the magistrate was proceeding in 
a judicial investigation did not deprive Phelps of the right of making 
a complaint against the plaintiff, as to Phelps’ conduct in reference to 
the very offence which was then undergoing an investigation—what 
Phelps said at the time and upon that occasion, could not subject 
even Phelps to an action for slander. At all events Phelps was in 
open court, where by law the proceedings are public, and the publi- 
cation complained of is a re-publication of that which by law Phelps 
in the first instance had a right to make public. 

2. Whether or not the statement made by Phelps upon that occa- 
sion were or not false, libellous, &c., cannot affect the defendant’s 
plea, that defendant’s publication was a true account of the proceed- 
ings before the magistrate. 


William Mulock, for the plaintiff, contra, made and argued the fol- 
lowing points : 

I. The replication is good in form, single, without departure, and 
suggesting new matter not stated in the plea. 

II. Publications of ex parte proceedings affecting third persons 
have no immunity beyond their being in fact true ; if so, the circula- 
tion of malice is without remedy against publishers, who, in all cases, 
cause the whole injury. 1 Stark. (Wend. ed.) 234. 

III. The grosest part of the libel, and not included as part of the 
“ proceedings,” is wholly unanswered by the plea. (11 Jac. 573-583 
-585; 2 Ib. 419; 8 Ib.615; 12 Ib. 402; 3 1. Car. 205; 19 Jac. 349; 
20 Ib. 204.) : 


By the Court. Campsetu, J.—This suit was instituted for the re- 
covery of damages for the publication in the Courier and Inquirer 
newspaper, of which the defendant 's editor and proprieter, of an al- 
leged libel against the plaintiff. 

The defendant pleads that the publication was a true, fair and cor- 
rect account of public judicial proceedings before a magistrate, and 
the plea contains the affidavit upon which the complaint against the 
plaintiff was founded, and it further avers that other proceedings were 
pending before said magistrate, growing out of a complaint made by 
the plaintiff. 

The replication charges that the complaint was primary and origi- 
nal, and made ez parte, in the absence of the plaintiff, and is false 
and libellous. bie i 
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And the defendant demurs. 

The question presented for our consideration is, whether this publi- 
cation is privileged. 

The question of privilege is one of great delicacy and importance, 
affecting as it does the independence of legislation, the impartial ad- 
ministration of justice, the proper discharge of official duty, the liberty 
of the press, and the protection of private character. And whenever 
the law concedes the claim of privilege, itat the same time exercises 
a watchful care that the enjoyment of such privilege shall be limited 
to the necessity of the particular case, and that it shall not be used to 
the injury of the private character of the citizen. 

Thus, in the case of The King v. Lord Abingdon, 1 Espinasse, 226, 
it was held that a member of parliament may not with impunity 
publish and circulate a speech containing slanderous charges against 
an individual, though such speech was delivered by him in the 
House of which he was a member. He cannot be called to ac- 
count for what he does in the discharge of his duties, but if he 
publishes he loses his privilege. So, in Lake v. Keng, 1 Saund. 
124, a petition presented to a committee of parliament was order- 
ed to be printed for the use of the members; but it was publish- 
ed elsewhere, and such publication was held unjustifiable, because 
it went beyond that which the privilege of parliament required. 
And at a recent day, in the great case of Stockdale v. Hanvard, 
9 Adolph. & Ellis, 1*. The question was presented whether a report 
published by order of the House of Commons for the use of the 
members of that body, and also for sale, and which contained re- 
flections upon the character of the plaintiff, was privileged. The 
case was argued at great length by the attorney-general on the 
part of the defendants, acting under instructions of the House of 
Commons, which body had passed resolutions asserting their privi- 
lege in the matter. In his opinion, Lord Denman, speaking of 
these resolutions, says, ‘‘ We are informed that a large majority of 
that house adopted the assertion. It is not without the utmost re- 
spect and deference that I proceed to examine what has been pro- 
mulgated by such high authority. Most willingly would I decline 
to enter upon an inquiry which may lead to my differing from that 
great and powerful assembly. But when one of my fellow-sub- 
Jects presents himself before me in this couri, demanding justice 
for an injury, it is not at my optionto grant or withhold redress. 
Iam bound to afford it if the law declares him entitled to it.” The 
decision of the court was unanimous that the privilege did not ex- 
ist except where the reports or proceedings are published simply 
for the use ofthe members. That publications of reports or proceed- 
ings for general sale or distribution, might be inquired into if they 
contain unjust reflections upon private character. The protection 





* The decision in this case was given in May, 1839, and in April, 1840, parliament passed 
an act which virtually restored the privilege, (See Cook’s Law of Defamation, 185.) 
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of the character of the citizen triumphed over privilege claimed to 
have existed for a period so long that it had become hoary with age. 
(See Vol. I. Lives of the Lord Chaacellors, by Lord Campbell, page 
293, Am.ed., Life of Sir John Fortescue.) 

It is admitied as a general rule, that a full, fair and correct account 
of a trial in court is a privileged publication, and this is the well es- 
tablished law of England and of this country. But “if a party is to 
be allowed,” says Chief Justice Abbot, (Lewis v. Walters, 4 B. & A, 
611,) “to publish what passes in a court of Justice, he must publish 

_the whole case and not merely state the conclusion which he himself 
draws from the evidenve, and in Flint v. Pike, 4 B. & C. 467, a 
plea that the supposed libel, was in substance a true account, and re- 
port of the trial, was held bad. In Saunders v. Wills, 6 Bingham 
213, a statement of the circumstances of a trial, given as from the 
counsel in the case, was held not such a report as is privileged—and 
in Delegal v. Heghley, 3 Bingham, N. C. 950, Chief Justice Tindall 
says: It is an established principle upon which the privilege of 
publishing a report of any judicial proceeding is admitted to rest ,that 
such report must be strictly confined to the actual proceedings in 
court, and must contain no defamatory observations or comments 
from any quarter whatever, in addition to what forms strictly and 

roperly the legal proceedings. So it was said in the King v. Car- 
lile, by Chief Justice Abbot, 3 B. & A. 167. “There can be no 
doubt in the mind of the court, or of any person acquainted with the 
law of the country, that if, in the course of a trial, it becomes neces- 
sary for the purposes of Justice, that matters of a defamatory nature 
should be publicly read, it does not therefore follow that it is com- 
petent to any person under the pretence of publishing that trial, to 
re-utter the defamatory matter ;” and so was the law held to be in 
that case by all the judges. See also the observations of Lord Ellen- 
borough and Grose on the arguments in Styles v. Nokes, 7 East, 503. 
In Thomas v. Croswell, 7th Johnson, 272, Spencer Justice says: ‘there 
is not a dictum to be met with in the books that a man under pre- 
tence of publishing the proceedings of a court of justice, may discolor 
and garble the proceedings by his own comments and constructions, 
so as.to effect the purpose of aspersing the character of those con- 
cerned.” In the case of Clement v. Lewis, 3 Broderip & Bingham, 
297, the heading of the articles was ‘* shameful conduct of an attor- 
ney.” The defendant justified, on the ground that the alleged libel 
contained a faithful and true account of the several proceedings 
therein stated, had in the insolvent debtor’s court, and on some of 
the pleas, the jury found in favor of the defendant. But the court 
of King’s Bench held that the words at the head of the article formed 
no part of the proceedings in the debtor’s court, and on this point, the 
judgment in the exchequer chamber on error was affirmed on the 
argument of the cause. In the case now before us, the heading of 
the article was “ extorting money to hush up a complaint.” If the pro- 
ceedings had taken place in court on the trial of the case, and the 
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witness had given the testimony substantially as stated in his affi- 
davit, still that part of the publication would not have been privi- 
leged. But this was no trial. The publication in question purports 
to give the substance of two complaints, made at different times, and 
on entirely different grounds. The latter complaint, made by the 
defendant in the first complaint against the plaintiff in this suit, and 
a police officer, charging that they had offered for a bribe to have the 
first complaint dismissed; the plaintiff in this suit having been the 
prosecutor in the first complaint. ‘The one complaint was no answer 
to the other. Each would be sustained, if sustained at all, on dif- 
ferent evidence; and for aught that appears, if the charges were 
true, both parties must be convicted. It is in no sense a trial—a 
fair, correct and impartial account of which, should carry forth to 
the world without comment, the testimony which rebutted, as well 
as that which sustained the complaint, the direction of the court and 
the verdict of the jury. 

We come now to the most material and important question, whether 
the publication of such preliminary ex-parte proceedings before a 
magistrate is privileged. Lord Hardwicke remarked, 2d Atkyns, 
267. ‘Nor is there any thing of more pernicious consequence than 
to prejudice the minds of the public against persons concerned as par- 
ties in causes, before the cause is finally head; and Lord Ellen- 
borough, in an action for publishing an account of preliminary pro- 
ceedings before a magistrate in King v. Fisher and others, 2d Camp- 
bell, 563, in an action for publishing an account of preliminary 
proceedings before a magistrate, says: ‘‘ Jurors and judges are still 
but men ; they cannot always control feeling excited by such inflam- 
matory language. If they are exposed to be thus warped and misled, 
injustice must sometimes be done. Trials at law, fairly reported, al- 
though they may occasionally prove injurious to individuals, have been 
held to be privileged. Let them continue so privileged. The benefit 
they produce is great and permanent, and the evil that arises from 


‘them is rare and incidental. But these preliminary examinations have 


no such privilege. ‘Their only tendency is to prejudge those whom the 
law still presumes to be innocent, and to poison the sources of justice. 
It is of infinite importance to us all, that whatever has a tendency to 
prevent a fair trial should be guarded against. Every one of us may 
be questioned in a court of law and called upon to defend his life 
and character. We would then wish to meet a jury of our country= 
men with unbiassed minds, But for this there can be no security if 
such publications are permitted.” 

In the great case of Duncan v. Thwaites, et al., 3 B. & Cresswell, 
556, this right was fully considered. The defendants, the proprietors 
of the London Morning Herald were sued for a similar publication. 
They plead amongst other things that the supposed libels were noth- 
ing more than fair, true and correct reports in the said newspaper 
called the Morning Herald, of proceedings which took place publicly 
and openly before the magistrate at the public police office at Bow 
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street ; and they insisted that they were privileged to make such 
publication. 

The unanimous decision of the court was pronounced by Chief 
Justice Abbott, who, after remarking that the case had been argued 
with much learning on both sides and that all the decisions and 
opinions of judges that have any bearing on the question had been 
quoted, adds. ‘It may be sufficient to say of them, that there is 
not any one plainly supporting the affirmative of this proposition, and 
that there are many expressly declaring the negative. This court 
has, on more than one occasion, within a few years, been called upon 
to express its opinion judicially, on the publication of preliminary and . 
ex-parte proceedings ; and has on every occasion delivered its judg- 
ment against the legality of such proceedings, as was done by Mr. 
Justice Heath, in the year 1804, in the case of the King v. Lec, 52 
Espinasse, 123. Other judges have delivered opinions to the same 
effect ; and it is well known that many other persons have lamented 
the inconvenience on the mischievous tendency of such publications. 
They were within the memory of many persons now living: rare and 
unfrequent, they have gradually increased in number, and now are 
unhappily become very frequent and numerous. But they are not 
on that account the less unlawful, nor is it less the duty of those to 
whom the administration of justice is entrusted to express their judg- 
ment against them.” Mr. Starkie, refering to some of these cases 
says: ‘The publication also, of ex-parte proceedings in criminal 
cases is not only not privileged by the law, but is regarded as a great 
misdemeanor.” 1 Starkie on Slander, 265; Holt’s Law of Libel, 
172 and 173, and notes, American edition ; Cook’s Law of Defama- 
tion, 45; Vol. 37, Law Library. . . 

I have thus run over a few of the prominent cases relative to privi- 
leged publications, and in doing so have preferred to quote the lan- 
guage of the decisions as uttered by several of the distinguished men, 
who during the last half century have shed light and lustre on English 
jurisprudence. It is believed, that no one, who will carefully ex- 
amine the subject, can fail to perceive that under the enlightened ad- 
ministration of the law, the freedom of the press has not been cur- 
tailed, but gradually enlarged ; at the same time that the circle of 
protection to private character has been materially increased. Under 
the recent statute, 6 & 7 Victoria, c. 96, § 6, the truth may be “given 
in evidence in criminal prosetutions for libel, if the same was pub- 
lished with good motives and for justifiable ends; so that there, as 
here, the press is free to publish, being responsible, as man is to his 
fellow man in the ordinary affairs of life, for the injuries which he 
wantonly or maliciously inflicts. 

We are not aware that the question presented for our consideration 
has ever before arisen in this State, but the authorities and the argu- 
ments which sustain them, and which we have in part referred to 
therein, are too strong to be resisted, and we must give them our en- 
tire assent. It is our boast that we are governed by that just and sa- 
lutary rule upon which security of life and character often depends 
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—that every man is presumed innocent of crimes charged upon him 
until he is proved guilty. But the circulation of charges founded on 
ex parte testimony, of statements made—often under excitement—by 
persons smarting under real or fancied wrongs, may prejudice the 
public mind, and cause the judgment of conviction to be passed long 
before the day of trialhas arrived. When that day of trial comes, the 
rule has been ‘reversed, and the presumption of guilt has been sub- 
stituted for the presumption of innocence. The chances of a fair and 
impartial trial are diminished. Suppose the charge to be entirely 
groundless. Ifevery preliminary ex parte complaint which may be 
made before a police magistrate, may, with entire impunity, be pub- 
lished and scattered broadcast over the land, then the character of the 
innocent who may be the victim of a conspiracy, or of charges proved 
afterwards to have arisen entirely from misapprehension, may be clo- 
ven down without any malice on the part of the publisher. The re- 
futation of slander in such cases follows generally its propagation at 
distant intervals, and brings often but an imperfect balm to wounds 
which have become festered and perhaps incurable. 

It is not to be denied that occasionally the publication of such pro- 
ceedings is productive of good and promotes the ends of justice. But 
in such cases the publisher must find his justification not in privilege, 
but the truth of the charges. The necessity of this salutary rule is fur- 
ther evident from the fact that of these complaints a large portion are 
never prosecuted even to trial, much less to conviction. 

It would be difficult to point out a complete remedy for the evil 
which exists with us as in England. The law, which we consider 
well settled, and which we repeat and lay down in this case, that the 
publication of such preliminary ex parte proceedings is unauthorized 
and not privileged, if observed and enforced, would do something. 
A sound public opinion would do more—an opinion which should en- 
courage that homely doctrine of diligent attention to one’sownaffairs, 
and of thinking no evil of others except as a knowledge of such evil 
is forced upon us by business or by duty—an opinion which frowns 
upon those who pander to and nourish with daily food that morbid 
curiosity which finds its aliment in the frailties and vices of our race. 

Demurrer overruled with costs. 


James Gorpon Bennetr against Amos J. WituiaMson and Wr | 
LIAM BuRNs. 


LIBEL——DEMURRER TO PLEAS-—-DECLARATION—WANT OF CAUSE 
OF ACTION. 


The defendants, proprietors of a weekly paper, published of the plaintiff as follows :— Some- 
time about the year 1834, there was a Sunday paper in this city termed the ‘ Sunday 
Courier,’ which was started by John Tryon. This establishment Tryon sold to Bennett, 
who gave his note for the purchase money, and which note Tryon paid away without re- 
course to himself. ‘The man who took the note was at the time well off, the money was 


VOL. VIII. 28 
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of no consequence to him, and Bennett got possession of the types, presses, &c., but he not 
having ability to make a Sunday paper go, it died off When the note became due, Ben- 
nett could not pay, and begged the holder of the note to wait. The man did wait, and 
some years after, Bennett having got on, the note was sued, but Bennett pleaded the sta- 
tute of limitations, and got off scot free.” 

The defendants pleaded, Ist. Not guilty. 2d. That the said supposed iibel was not published 
maliciously or falsely, but that the same was true in substance and fact; and 3d, That it 
was not published maliciously, and that the plaintiff has not suffered any damage whatever. 
Demurrer to 2d and 3d pleas. 

Held, that the second piea was good, and that the 3d plea was bad; but that the declaration 
showed no cause of action ; the words not being libellous per se, and that upon the whole 
case there must therefore be judgment for the defendants. 


Tus was an action foralibel. The alleged libel appears in the 
opinion of the court. 

The defendants pleaded, 1st. Not guilty. 24. That the supposed 
libels in the declaration mentioned, were not, nor was any or either 
of them published by the defendants or either of them maliciously or 
falsely, but that the same and the several matters and things therein 
contained and stated, are and each of them is entirely true in sub- 
stance and fact—verification. 3d. That the said supposed libels in 
the declaration mentioned, were not, &c., published by said defend- 
ants or either of them maliciously, and that the said plaintiff hath 
not by means of the said publication, &c., by said defendants, suffer- 
ed any damage whatever—verification. 

Demurrer to second and third pleas. The grounds of demurrer 
sufficiently appear in the opinion of the court. 

Joinder in demurrer. 


B. Galbraith, in support of the demurrer, made and argued the fol- 
lowing points : 

I. A plea in bar must either traverse, or confess and avoid the 
cause of action laid in the declaration. Stevens on Pleading, 51; 1 
Chitty on Pleading, 492; Billingham v. Mynors, Cro. Eliz. 153; 
Johns v. Gittings, Cro. Eliz. 239. 

II. It is not a good plea in bar of an action on the case for a libel 
to plead that the libel is true in substance and fact. Cook v. Coz, 3 
Maule & Selwin, 110; Wright v. Clement, 3 Barn. & Ald. 503; Sa- 
loman v. Lawson, 8 Q. B. R. 823; Duncan v. Thwates, 3 Barn. & 
Cress. 556; Flint v. Pike, 4 Barn. & Cress. 473. 

III. A plea in bar of an action on the case for a libel must. state 
issuable facts. Holmes v. Catesby, 1 Taunt. R. 543; J’ Anson v. Stew- 
art, 1 Term R. 748; Newman v. Bailey, 2 Chitty’s R. 665 ; Hicken- 
botham v. Leach, 10 M. & W. 361; Jones v. Stevens, 11 Price’s R. 
277. 

IV. A party by demurring confesses nothing but that which is well 
pleaded. Jones v. Stevens, 11 Price, 277; Wheeler v. Haynes, 9 Ad. 
& Ellis, 286; Evens v. Harlow, 1 Davison & Merivale, 507. 


Samuel Owen and M.S. Bidwell, for the defendants, contra. 
First. Upon the demurrer to the second plea there should be judg- 
ment for the defenants. 
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I. If the alleged libels were not published maliciously the plaintiff 
has no cause of action against them. 

That the publication was not malicious is, therefore, a good sub- 
stantial defence to the action. 

This defence may be shown by a special plea. Brooks v. Montagu, 
Cro. Jac. 90, and is not demurrable as amounting to the general is- 
sue. Dunn v. Winters, 2 Humph. Rep. 512. This will appear also 
from the following considerations : 

1st. The plea is not a general denial of the allegations in the de- 
claration ; it is not constructively and in effect the same, as pleading 
the general issue. Steph. on Pleading, chap. I., § VI., rule IL, p. 
459. And see Maggev. Ames, 4 Bing. Rep. 470. 

2d. It does not deny an allegation which the plaintiffs under the 
general issue would be bound to prove at the trial. 1 Chitty’s Plead. 
557, 6 Am. ed.,) Bank of Auburn v. Weed, 19 Johns. R. 302; Rez v. 
Woodfall, 5 Burr. R. 266, 267; Starkie on Slander, 240, 15 chap. (1 
Ed.); Root v. King, 7 Cow. 613; Usher v. Severance, 2 App. R. 16, 
17 


34. It gives color as it admits a prima facie case, and raises a ques- 
tion of law. Myers v. Morse, 15. Johns. R. 426, 427; Graham’s Prac. 
(2d Ed.) 237, 238; Archibald Plead. 195, 196; Carr v. Hinchliffe, 
3 B. & C. 547; Maggs v. Ames, 4 Bing. R. 470. 

4th. As this defence is matter of justification or excuse, regularly 
by the common law, it must be pleaded specially. Co. Litt. 282, b. 
283. Com. Dig. Pleader, (E. 15.) 

But if it did amount to the general issue, a demurrer would not, 
on that account, be proper; the plaintiff*s remedy would be a mo- 
tion to the court, as it presents a question on which the court are to 
exercise their discretion. Warner v. Warnsford, Hob. R, 127; Ward 
and Blunt’s Case, 1 Leon. R.178; Nicholls v. Jeanes, Bac. Abr. Pleas, 
G. 3, 4 vol. p. 63; Whattlesey v. Wolcott, 2 Day’s Rep. 431; Ayles- 
worth v. Harrison, Winch’s Rep. 20; Allen’s Case, 2 Rolls’ R. 140. 

Upon principle, therefore, as well as upon authority, the plea is 
not bad on demurrer as amounting to the general issue. 

[I. It is not necessary for the defendants to set forth particular 
circumstance to prove that the publication was not malicious, that 
would be pleading evidence ; the fact to be pleaded was that the pub- 
lication was not malicious ; the circumstances to prove this fact are 
to be given in evidence, not pleaded. Church v. Gilman, 15 Wend. 
R. 656, 665 ; Daniels v. Hallenbeck, 19 Wend. R. 410,411; Sander- 
son v. Colman, 4 Mann. and Gr. 221. 

This is the general rule, and must apply in an especial manner, in 
the case of a mere negative plea. 

The plea, therefore, if it contained nothing else, would be a good 
bar to the action. 

Ill. The other allegations in the plea are a bar to the action. 

There can be no doubt, but that they form in substance a good de- 
fence to the action. 

Is there a fatal defect in form for the causes stated in the demurrer ? 
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The only point which admits of argument is the alleged want of 
certainty and particularity. 

But the plea, by reference to the alleged libel, puts in issue all 
the facts stated in such alleged libel, and is of the same legal im- 
port and effect as if, with useless tautology and verbiage, it re- 
peated them in totidem verbis: neither the plaintiff nor the court 
could have been in doubt of the particular facts set up by the plea, . 
if the plaintiff had joined issue upon it. That is certain, which 
can be ascertained by reference to other parts of the record that 
are referred to for the purpose. Jd certum est quod certum reddi 
potest. Verba relata inesse videntur. 1 Chitty’s Pl. 570, (6 Am. ed.) 
Bro. action sur case, 27, H. 8, 22, pl. 3. 1 Roll. Ab. 87. 

This case is distinguishable from one, where the alleged libel 
consists of a general charge, or general abuse, and the plea merely 
affirms generally, that such libel is true. In this case, the alleged 
libel is a statement of facts, with as much particularity and cer- 
tainty as would be necessary in a plea of justification. The plea 
is virtually the reiteration of these facts. An averment is not re- 
quired to be in any particular form. The plea, therefore, is posi- 
tive and certain. 

The objection to it is one of mere form; it is not meritorious, and 
is opposed to the whole policy and spirit of our laws ; and is entitled 
to no favor. 

The form of the plea is one which has been used in other cases 
without objection ; is convenient and brief, and affords every needful 
information and protection to the plaintiff. Weaver v. Lloyd, 2 B. & 
C. 678. 

Secondly. There should be judgment for the defendant on the de- 
murrer to the third plea. 

1. The reasons and authorities adduced on the first point, (heads 
I., I1.,) are applicable to this point. 

II. If the plaintiff has sustained no damage, he has no cause of 
action. 

This defence may be set up specially by plea in bar. Starkie on 
Slander, 334, (1 Am. ed.) 

It is not necessary to set forth the circumstances from which the 
fact may be inferred, especially as it is a negative plea. 

The fact itself should be alleged in pleading; the particular cir- 
cumstances to prove it, are required to be given in evidence, not , 
pleaded. Church v. Gilman, 15 Wend. R. 565, 665 ; Daniels v. Hal- — 
lenbeck, 19 Wend. R. 410, 411. 

Thirdly. No objection for duplicity can be urged against either of 
these pleas, as the plaintiff has not assigned it as a cause of demur- é 
rer. Hancocke v. Prowd, 1 Saund. 337, b. (n. 3.) ; Chitty on Pl. 261, 
(6 Am. ed.); Gouldv. Ray, 13 Wend. R. 637. 

Fourthly. The declaration shows no cause of action. 

The alleged publication is not libellous or actionable. Goldstein v. 
Foss, 4 Bing. R. 489. 

No special damage is alleged. 
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It is not a libel of the plaintiff in any trade or profession. Gilbert 
vy. Field, 3 Caines’ R. 329; Van Tassel v. Capron, 1 Denio R. 250; 
Oakley v. Farrington, 1 J. C. 129. 

It contains no statements which are per se libellous. Tappan v. 
Wilson, 7 Ham. Ohio R. 190; State v. Farley, 4 McCord’s R. 317. 

There is no averment of special damage. 1 Saund, 243, b. (n. 5.) 

The inuendos cannot enlarge the meaning of the words. Rez v. 
Alderton, Sayer’s R. 280; 1 Saund. 243, (n. 4.); Goldstein v. Foss. 
4 Bing. R. 489. 

They are not traversable or the subject of proof. It is for the court 
to say whether they are warranted by the words themselves. Com- 
monwealth v. Snelling, 15 Pick. R. 335; Van Vechten v. Hopkins, 5 
J. R. 226; The State v. Henderson, 1 Richardson’s Rep. 179, 186; 
Goldstein v. Foss, 4 Bing. R. 489. 

The case of Stone v. Cooper, 2 Denio’s R. 293, is decisive on all 
all these points. 

Fifthly. For these reasons there should be judgment for the de- 
fendants. 


By the Court. Campgpeti J.—This action was brought by the 
plaintiff to recover damages against the defendants for a libel pub- 
lished by them in a newspaper called the ‘Sunday Dispatch,” in 
January, 1848, which was as follows: 

‘Sometime about the year 1834 there was a sunday paper in this 
city, termed the “Sunday Courier,” which was started by John 
Tryon. This establishment Tryon sold to Bennett, who gave his 
note for the purchase money, and which note Tryon paid away, with- 
out recourse to himself. The man who took the note, was at that 
time well off ; the money was of no consequence to him, and Bennett 
got possession of the types, press &c., but he not having the ability to 
make a Sunday paper go, it died off. When the note became due, 
Bennett could not pay and begged the holder of the note to wait. 
The man did wait, and some years after Bennett having got on, the 
note was sued, but Bennett pleaded the statute of limitations and got 
off scot free.” 

There are several counts in the plaintiff’s declaration with different 
inuendoes, in which, averring among other thi..ys that the defendants 
meant and intended it to be understood that the plaintiff ‘ first dis- 
honestly delayed, and afterwards refused to pay, &c. ;” also that he 
was ‘poor and without money, and unable to pay his debts,” also 
that he “* by humble solicitations obtained further time for the payment 
of his said supposed note, which time he afterwards artfully contrived 
and successfully used as grounds for resisting the payment of the said 
supposed note ;’’ also that the defendants thereby intended to in- 
sinuate and cause it to be believed “that the plaintiff had been 
guilty of swindling and cheating the holder of the said supposed note 
out of its supposed value, and that he was a cheat and a swindler, 
and that they thus ‘intended to and did hold the plaintiff up to ridi- 
cule, contempt and infamy, &c.’’ There is no averment that the plain- 
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tiff has sustained any special damage. The defendants plead first 
not guilty ; second that the said supposed libels were not, nor was either 
of them, published maliciously or falsely, but the same are true in 
substance and fact: and third, that they were not published mali- 
ciously, and that the plaintiff hath not suffered any damage whatever. 
The plaintiffs demurred specially to 1st, 2d and 3d pleas. 

We were all of opinion upon the argument of this cause, that the 
second plea was good; That the plaintiff, having set forth fully the 
whole of the supposed libel, it was sufficient for the defendants to 
plead that the same was true in substance and fact. We were also of 
opinion that the third plea, which alleges that the supposed libel was 
net published maliciously, and that the plaintiff has suffered no 
damage, was bad, and that upon the demurrer to that plea the plain- 
tiff was entitled to judgment. But the more serious question raised 
by the defendants on the argument, and presented by them for our 
consideration with great earnestness, is whether this publication is or 
is not libellous. 

Our attention was called to the earlier periods in the history of the 
common law, when there was no distinction between written and 
spoken slander. But it may be remarked that libelling could not be 
the crime of an illiterate people, and in the former days of English 
jurisprudence, when few could read and write, it might well have been 
considered, that the poison if spoken would diffuse itself as generally 
as that of written slander. But it is now nearly two centuries since 
the distinction was taken, and the press then feeble, has now become 
powerful for good—and for evil, speaking as it does, almost instanta- 
neously to a whole nation by its million tongues. It is too late to 
question the law, which has become well, and we think wisely, settled 
on both sides of the Atlantic, that aspersions of character which are not 
slanderous when merely spoken, become libellous when printed and 
published. Itis not tobe denied, that a practical difficulty has attended 
the application of any rule which seeks to prescribe what is or what 
is not libellous. Mr. Cook in his law of defamation, (37 Law Library, 
N. S. page 18,) considers that every publication may be tried by the 
rule laid down by Bayley Justice in McGregor v. Thwaites, 3 Barn. 
& Cress. 33. “‘ That any writing is a libel, provided the tendency of 
it be to bring a man into hatred, contempt or ridicule.” Chancellor 
Walworth in Cooper v. Stone, 2 Denio 299, says: ‘* But to sustain a 
private action for the recovery of a compensation in damages for a 
false and unauthorized publication, the plaintiff in such action must 
either aver and prove that he has sustained some special damage 
from the publication of the matter charged against him, or the nature 
of the charge itself must be such that the court can legally presume 
he has been degraded in the estimation of his acquaintances or of the 
pnblic, or has suffered some other loss, either in his property, charac- 
ter or business, or in his domestic or social relations, in consequence 
of the publication of such charges.” See Goodrich v. Davis, 11 Met- 
calf, 473, Parmiter v. Coopland, 6 Mees. & Wells. 105. We must 
lay out of view in this case all the authorities which support the 
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doctrine that a man shall recover for special damages sustained by 
reason of a publication affecting his trade or profession, because there 
ig no averment or pretence that the plaintiff has sustained any special 
damage in his business or in any other form, or that the article was 
written in reference to any occupation or calling in which he may be 
engaged. ‘Then, does the publication in question charge the plaintiff 
with any offence which renders him amenable to punishment, or does 
it necessarily tend to hold him up to ridicule, hatred, contempt or in- 
famy? It is no crime to interpose the statute of limitations as a de- 
fence to an action at law. On the contrary, it may under certain cir- 
cumstances, be not only right, but meritorious, as where a defendant 
has actually paid the claim, but has lost the evidence of the payment ; 
or where in any action for damages the witnesses, by whom he might 
successfully have defeated a recovery, have died during the time that 
the commencement of the action has beer delayed. It is a statute of 
repose, tending to quiet strife, and looking at the frailty of human 
memory and the natural destruction and loss of the evidences of 
transactions, presumes that obligations have been discharged which 
have not been recognized as binding for a term of years. We can- 
not therefore, see how it can be deemed libellous to charge a man 
with having plead the statute of limitations. The article alleged to 
be libellous was published in 1848. It refers to transactions which 
commenced in 1834; fourteen years previous. It states that in thatyear 
the plaintiff entered into a business operation ; that he purchased a 
newspaper establishment, and gave his note for it ; that he could not 
succeed and was unable to pay the note ; that he begged for delay ; 
and that subsequently, when sued upon the note, he plead the statute 
of limitations successfully. There is no charge that he interposed 
the plea dishonestly. For aught that appears it may have been 
fairly and honorably interposed. There was abundance of time for 
him to have asked and obtained delay, to have afterwards paid the 
note; to have lost the evidence of such payment, and to have meri- 
toriously pleaded the statute. The note was transferred without re- 
course, and for aught that appears, the plaintiff might have been 
misled and deceived by the person of whom he purchased the news- 
paper establishment, either as to its subscribers or income, by which 
he became poor and unable to pay his note; that such misrepresen- 
tation and decepticn on the part of the payee of the note, would not 
constitute a defence in the hands of a bona fide holder, and he inter- 
posed the statute as a legal bar to support an equitable defence. In 
short, we are unable to see that this publication imports any offence 
or that its necessary tendency is to expose the plaintiff to ridicule, 
hatred or contempt. 

The law of libel ought to be considered, andisi n its spirit a benevo- 
lent and salutary provision for the peace and security of the commu- 
nity ; but it cannot redress every injury sustained by a breach of morals 
or of good manners. We may not approve of the taste of publications 
such as is set forth in the declaration in this case; we may lament 
the existence of a disposition to make private character too much the 
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subject of comment and abuse; without having it in our power 
through the instrumentality of the law to arrest the evil. It is for 
another tribunal to dispose of such questions. 

Upon the whole case therefore, there must be judgment for the de- 
fendants. 


RacuakEt Brown, Appellant, v. Coartes DeSetpina, Respondent. 


EXECUTION OF A WILL. 


It is not necessary in the execution of a will under the statute, that a testator should in terms 
request the witnesses to attest the execution. ‘The request may be implied as well as ex- 
pressed. If the witnesses are sent for by the attendants of the testator in his presence and 
without objection—if upon their introduction he sets himself to the execution of the will, and 
delivers it when executed to the witnesses, in order that they may sign it, and they do sign 
it in his presence, he thereby adopts the acts of his friends and makes their request his re- 
quest, within the spirit and meaning of the statute. 

No particular form of words is necessary in the publication of a will, in order to comply with 
the statute. It is sufficient if the requisitions of the statute are complied with in substance. 

Where, however, the testatrix at the time of the execution of the alleged will merely asked 
‘* where was the proper place for her to sign,” the will not having been read to, or by 
her, before signing it, and nothing being said by her concerning its contents, nor any thing 
said or done by her in the presence and hearing of one of the attesting witnesses, by which 
she signified to him that the paper subscribed by her was her last will—Held, that the in- 
strument was not declared and published as a will within the statute. . 

In order to the due execution of a will, there must be a declaration by the testator to each of 
the attesting witnesses, that the instrument is his will. 


Tis was an appeal from a final decree of the Surrogate of the coun- 
ty of New-York, admitting to record and probate as a will of real and 
personal estate, an alleged will of Herriott Brown deceased. An 
appeal having been taken to the Supreme Court, the cause was trans- 
ferred under the act to this court. é 

The facts of the case, as they appeared from the testimony, were 
as follows : 

Miss Herriott Brown died in the city of Washington, D. C., on the 
first day of July, 1847, after an illness of erght days. She was about 
forty years of age. She was sick and signed her name to the instru- 
ment in question in this cause, and she died at the residence of Mr. 
and Mrs. Charles DeSelding, in the city of Washington. Her only 
heirs and next of kin, were Rachel Brown, the appellant, and-Helen 
DeSelding, wife of Charles DeSelding, the respondent, her sisters. 

The execution of the alleged will took place “on one of the last 
days of June,” 1847. That instrument is drawn in favor of Julia 
DeSelding and Charles Edward F. G. DeSelding, minors, the child- 
ren of Helen DeSelding, with an interest by way of remainder, to 
Mrs. DeSelding, in case of their death without issue, and appointing 
Mr. DeSelding executor. The attesting witnesses were William P. 
Johnston and Alexander N. Zevely, who were the only witnesses ex- 
amined in the case, and were examined in Washington, under a com- 
mission issued by the Surrogate. 

The witness Johnson, was the attending physician of the deceased 
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in her last illness. His whole acquaintance with her was but of eight 
days’ duration, and he visited her from five to ten times only. On 
one of his professional visits on one of the last days of June, a few 
days before her death, perhaps four or five, he found Mrs. DeSelding 
in the room with Herriott Brown, who was lying in bed. No other 
person was present. Mrs. DeSelding said to Dr. Johnston, that her 
sister wished to sign a will. Dr. Johnston remarked, if she wished 
to do so, it would be best to have another witness, and that she had 
better execute it at once, and thereby relieve her mind. Herriott 
Brewn did not say any thing, and did not join in the conversation at 
all. Dr. Johnston remarked, that he would step out and callin an- 
other person to be alsoa witness, and did so. He crossed the street 
and found Alexander N. Zevely, and at Dr. Johnston’s instance he 
came over and signed the instrument in question as a witness. Mr. 
Zevely had not any acquaintance whatever with Herriott Brown, had 
never seen her before, and never spoke to her or saw her after the oc- 
casion of his signing his name tothis paper. When Dr. Johnston re- 
turned with Mr. Zevely to the house of Mr. DeSelding, he left Mr. 
Zevely in ihe parlor and proceeded to the room of Miss Brown. 
When he entered the room, the instrument in question was lying ona 
table. This is the first appearance of the paper. The doctor in- 
formed Herriott Brown, who was still lying in bed, that she must get 
up ahd sit at the table to sign it. His language was, that “if she 
wished to sign, or to sign her will,” but which, he cannot say, “ she 
must get up, or be helped up, and get to the table.” With the assis- 
tance of Mrs. DeSelding she got up and went to the table, where the 
paper was then lying. When Mr. Zevely came up stairs, Herriott 
was sitting up in an arm-chair nearthe window. He was introduced 
to her and Mrs. DeSelding by Dr. Johnston. Miss Brown inclined 
her head in recognition, but did not speak. From a difficulty in her 
breathing, it was apparently hard work for her to talk. ‘Soon after 
or at the time of his introduction.” according to Mr. Zevely, “ Dr. 
Johnston mentioned to Herriott Brown, that Mr. Zevely was a per- 
son whom he had invited to come in and witness her signature to her 
will.” Johnston in his testimony stated all the conversation which 
he remembered, and did not give this remark. He testified that 
Miss Brown ‘“ inquired where she must sign the will, and on the 
place being pointed out, she took the pen and signed.” Mr. Zevely 
said, ‘“‘she distinctly asked where the proper place was for her to 
sign.” In a subsequent portion of his testimony, he spoke of “ her 
question about where to sign,” and in another, of “her asking the 
question about the place where to sign the will.” She signed the pa- 
per in the presence of Dr. Johnston, Mr. Zevely and Mrs. DeSelding. 
Although very «weak, she wrote with apparent ease, and in a firm 
hand. Dr. Johnston and Mr. Zevely then signed their names to the 
tn as witnesses, in the presence of Herriott Brown, and of each 
other. 

No conversation whatever took place between Herriott Brown and 
the witness Zevely, at the time the paper was signed. No other con- 

VoL. VIII. 29 
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versation than is above given took place between her and the wit- 
ness Johnston, except it may have been some questions and answers 
respecting her disease. There was not any conversation or remark 
of Mrs. DeSelding, except in reply to some question of the doctor re- 
lative to certain food taken by Herriott Brown. The instrument was 
not in Herriott Brown’s handwriting, and nothing was said as to who 
had written it or prepared it for her. She did not say any thing con- 
cerning its contents. She did not read it and it was not read over to 
her. Mrs. DeSelding conducted the execution throughout. Both the 
witnesses testified to Miss Brown’s capacity and soundness of mind, 
and that she acted like a person who fully knew and understood what 
she was doing. Mr. Zevely’s testimony on this point was of course 
deficient from his very limited acquaintance with the deceased. 


Isaac Dayton, for the appellant, argued the following points : 

I. The will was not duly executed according to the statute, pre- 
scribing the manner of the execution of wills, 2 R. 8. 63, § 32, [Sec. 
40.] Brinckerhoff v. Remsen, 8 Paige, 488, 498 ; Remsen v. Brinker- 
hoff, 26 Wend. 325, 331, 336, 337; Chaffee v. Baptist Missionary Con- 
vention, 10 Paige, 85, 92. 

If. The instrument in question not being in the handwriting of the 
deceased, and its execution having been conducted in the last illness 
of the deceased, by Mrs. DeSelding, at her residence, who by-her 
children or herself, takes under it, the whole property of the deceas- 
ed, to the exclusion of her only other sister, equally entitled by kin- 
dred, the testimony in the cause was not sufficient to establish it as 
the will of the deceased. 

In such cases the law requires in addition to evidence of capacity, 
that there should be proof either of previous intentions to make the 
dispositions contained in the alleged will, or of instructions, or of read- 
ing over at the time of execution, or of subsequent iecognition of the 
provisions of the instrument. Swinburne, Part IL, Sec. XXV., 7th 
Ed., Vol. L., pp. 187, 188; Taylor on Evidence, 108, § 105 ; Brog- 
den v. Brown, 2 Add. 441; Billinghurst v. Vickers, 1 Phill. 187; 
Paske v. Ollatt, 2 Phill. 323; Ingram v. Wyatt, 1 Hagg. Eccl. Rep. 
384; Marsh v. Tyrrell, 2 Hagg. Eccl. Rep. 84; Panton v. Williams, 
2 Curteis’ Eccl. Rep. 530, 555 ; Barry v. Butlin, 2 Moore Priv. Coun. 
Cas. 480; Du/faur v. Croft, 3 Moore Priv.Coun. Cas, 145 ; Harwood 
v. Baker, 3 Moore Priv. Coun. Cas. 282; Tomkins v. Tomkins, 1 
Bailey South Car. Rep. 96; Alston v. Jones, decided in Sup. Court, 
Gen. Term, Ist June, 1848; Crispell v. Dubois, 4 Barb. Sup. C. Rep. 
393. 

III. Both the witnesses to the instrument in question, residing with- 
out the jurisdiction of this state, the surrogate had not jurisdiction to 
take the proof of the instrument, as a will of real estate. 2 R.S. 66, 
§ 78, [Sec. 63.] 

IV. The decree of the surrogate should be reversed, and the pro- 
ceedings remitted to the surrogate with directions to grant admini- 
stration, as in cases of intestacy. 
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Mr. Edgar Ketchum, for the respondent, argued the following 
oints : 
. I. The will was proved to have been executed in a manner sub- 
stantially to comply with all the requisites of the statute. Remsen v. 
Brinckerhoff, 26 Wend. 325 ; Rutherford v. Rutherford, 1 Denio, 38 ; 
Butler v. Benson, 1 Barb. 534; Doe v. Doe, 2 Barb. 200; Seguine v. 
Seguine, Ib. 385 ; Robertson v. Caw, 3 Barb. 416 ; Chaffee v. Baptist 
Mission Convention, 10 Paige, 85; Jauncey v. Thorn, 2 Barb. Ch. R. 
40; Nelson v. M’ Giffert, 3 Barb. Ch. R. 162; Crispell v. Dubois, 4 
Barb. 394; In the matter of the will of Henrietta Hicks, MS. decision 
of Surrogate, N. Y.; Jn the same matter, MS. decision of Hon. J. W. 
Edmonds, on appeal. ‘ 

II. The capacity of the testatrix was abundantly proved. Stewart's 
Ex’r v. Lispenard, 26 Wend. 255 ; Blanchard v. Nestle, 3 Denio, 37. 

Ill. The will is just such a will as the testatrix would be expected 
to make, considering all the circumstances. 

IV. The surrogate had complete jurisdiction in this case, and the 
will has been properly received to probate as a will of real and per- 
sonal estate. 2R. 8S. 60, § 23; Laws of 1837, 524, Chap. 460, §1; 
2 R.S8. 67, § 63; Laws of 1837, 537, Chap. 460, §77; Dayton on 
Surrogates, 38. ; 


By the Court. Mason, J.—The thirty-second section of the sta- 
tute of wills, enacts that every last will and testament shall be exe- 
cuted and attested in the following manner : 

1. It shall be subscribed by the testator at the end of the will. 

2. Such subscription shall be made by the testator, in the presence 
of each of the attesting witnesses, or shall be acknowledged by him 
to have been so made, to each of the attesting witnesses. 

3. The testator, at the time of making such subscription, or at the 
time of acknowledging the same, shall declare the instrument so sub- 
scribed to be his last will and testament. 

4. There shall be at least two attesting witnesses, each of whom 
shall sign his name as a witness, at the end of the will, at the request 
of the testator. 2 R. 8. 63. 

In the case before us the will was subscribed by the testatrix, at 
the end of the will, in the presence of two attesting witnesses, each 
of whom signed his name as a witness at the end of the will—and the 
only questions are, 1st. Did each so sign at the request of the testa- 
trix; and, 2d. Did the testatrix at the time of such subscription de- 
clare the instrument to be her last will. 

As to the first question—It is not necessary that the testator should 
in terms request the witnesses to attest the execution. The request 
may be implied as well as expressed. If they are sent for by his 
attendants in his presence and without objection—if upon their in- 
troduction he sets himselt to the execution of the will, and delivers it 
when executed to the witnesses, in order that they may sign it, and 
they do sign it in his presence, he thereby adopts the acts of his 
friends, and makes their request his request, within the spirit and 
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meaning of the statute. This was so held in Doe v. Roe, 2 Barb. S. 
C.R. 200. It was stated in that case to the witnesses, in the testa- 
tor’s presence, that they had been sent for for the purpose of being 
witnesses to the will, and they subscribed their names as witnesses, 
after the will with the attesting clause had been read to the testator, 
and signed by him in their presence—and it was held that there was 
sufficient evidence to be submitted to a jury, upon the question whe- 
ther there was a request or not. The same point was decided in 
Rutherford v. Rutherford, 1 Denio, 33. 

The testatrix in this case made no formal request to the witnesses. 
She appears to have been entirely silent ; but when Mrs. DeSelding 
stated to Dr. Jonnston, the physician, that her sister wished to exe- 
cute a will, he said, if she wished to do so it would be best to have 
another witness, and he went out immediately and brought in Mr. 
Zevely, the other witness. The testatrix made no objection then, 
nor when the doctor returned ; on the contrary, she got up and went 
to the table where the will was lying. Upon Mr. Zevely’s coming in- 
to the room, after she was seated at the table, he was introduced to 
her by the doctor as a person whom he had invited to come in and 
witness her signature to the will, and she bowed her head in recog- 
nition—and then distinctly asked where she must sign, according to 
Zevely’s testimony, or according to Dr. Johnston’s, where she must 
sign the will. She then signed it in their presence, and they signed 
their names as witnesses. ‘There can be no doubt from all the cir- 
cumstances, that she assented to and adopted the acts of her sister 
and Dr. Johnston in relation to the latter witnessing and inviting Mr. 
Zevely to witness the execution—and this ratification and adoption 
is clearly equivalent to an express request by her. 

The next question is—Did she declare the paper to be her last will 
and testament in the presence of the witnesses? It has frequently 
been decided that no particular form of words is necessary in the 
publication of a will in order to comply with the statute. It is suffi- 
cient if the requisitions of the statute are complied with in substance. 
Nelson v. McGiffert, 3 Barb. Ch. R. 163; Remsen v. Brinckerhoff, 26 
Wend. 332. In Doev. Roe, 2 Barb. S. C. R. 200, before cited, the 
will was read over to the testator, and he was asked if that was his 
will and testament, to which he answered in the affirmative, and then 
signed it ; and the court held that this mode of declaring the instru- 
ment to be his will was a substantial compliance by the testator with 
the statute. But it is definitively settled by the court of dernier resort, 
in Remsen v. Brinckerhoff, that there must be some communication to 
the witnesses by the testator indicating that he intended to give effect to 
the paper as his will; and therefore the court in that case held that al- 
though the testatrix acknowledged before the witnesses her signature 
to the instrument for the purposes therein mentioned, yet as she did 
not say it was her will, it could not be upheld without a repeal of the 
statute. Now, in the case before us, nothing whatever was said by 
the testatrix, except the single question where she must sign. Dr. 
Johnston says she asked where she must sign the will; but is evi- 
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dent that he does not intend to give the exact words. Mr. Zevely 
says she distinétly asked ‘‘ where was the proper place for her to 
sign.” But the will was not read to her before signing it, nor did she 
read it or say any thing concerning its contents, nor was any thing 
said or done by her in the presence and hearing of the witness Zeve- 
ly, by which she signified to him that the paper subscribed by her 
was her last will; she merely signed the paper, and did not even ac- 
knowledge her signature ss was done by Mrs. Brinckerhoff. It is 
true that the witness understood from what passed that the instru- 
ment was a will, and that such was her understanding also ; but there 
was no recognition of it as her will in Zevely’s presence beyond the 
simple signature, nor in the presence and hearing of Dr. Johnston, 
unless she used the word will when she asked about the place to 
sign. It is fairly to be inferred in the case of Mrs. Brinckerhoff that 
all parties also understood the paper to be a will; one of the witnesses 
put his residence opposite to his name, and the testatrix remarked to 
the other witness that he had not done so, and required him to do it, 
which would have been unnecessary in attesting the execution of any 
other instrument. But yet the court held the acknowledgement to be 
insufficient. If we should hold the mere signing of a will, or any act 
equivalent to it, without any declaration, either before or after sign- 
ing, in the presence and hearing of each of the witnesses, to be a suf- 
ficient publication, we should disregard the plain letter of the statute, 
which requires that the testator shall, at the time of making the sub- 
scription, declare the instrument to be his last will. The utmost that 
can be said of this case is, that the conduct of the testatrix implied 
the instrument to be her will. But no declaration of any kind is pre- 
tended. We do not see how it is possible to get over this defect. 

It is not without considerable hesitation that we have arrived at 
this result. We have no doubt, from the evidence, that the deceased 
was fully competent to make a will, and under the law as it now ex- 
ists in England, and as it was understood in this state before the pas- 
sage of the Revised Statutes, this will would have been held to have 
been duly published. But the Revised Statutes have somewhat al- 
tered the rule, and the alteration is, we think, wise and salutary. 
Whether it is so or not, it is our duty to carry out the provisions of 
the statutes on this subject in their letter and spirit. Hf we are mista- 
ken in our application of them to the present case, we are happy to 
know that our mistake can be corrected by a higher tribunal. 

The decree of the surrogate is erroneous, and must be reversed, 
and a decree must be entered declaring the invalidity of the instru- 
ment propounded as a will, and that the decedent died intestate. 
Costs of both parties, both in this court and in the court below, are 
to be paid out of the estate when letters of administration shall have 
been granted, and the proceedings are to be remitted to the surro- 
gate of the city and county of New-York, to the end that administra- 
tion may be granted as in cases of intestacy. 
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[Special Term.] 


Before, Mr. Justice MASON. 


Wituram Watt and others v. OLIVER CHARLICK and others. 


FRAUD—AGREEMENT INCONSISTENT with PUBLIC POLICY. 


The defendant Charlick agreed to use his influence with the Common Oouncil of the city of 
New-York, to obtain for the plaintiff alease of the Peck slip and Grand street ferries to Wil- 
liamsburgh, and in case of his success was to receive the sum of $2,000. He accordingly 
petitioned the Common Council in his own name, together with the plaintiffs, holding himself 
out as one of the parties interested, and obtained a lease as prayed for to himself and.the 
plaintiffs, which he duly signed and sealed ; having, all the while, no interest in the matter, 
except his contingent fee, and being indemnified by the plaintiffs against all responsibility 
on his covenants. Held, that the agreement was void, both as being a fraud on the Com- 
mon Council and as being inconsistent with public policy and sound morality. 


Tue facts of this case sufficiently appear in the opinion of the learn- 
ed judge. 


C. B. Moore, for the plaintiffs. 
James T. Brady, for the defendants. 


Mason, J.—The complaint in this cause sets forth that in the sum- 
mer of the year 1848, the plaintiffs employed the defendant Charlick 
as their agent, to obtain from the Common Council of the city of New- 
York, a lease of the necessary docks and slips, in the said city, for 
the purpose of the Peck Slip and Grand Street Ferries to Williams- 
burg, and they agreed to pay him for bis time and services in the 
premises the sum of two thousand dollars, in case the application 
should be granted. Thereupon the plaintiffs and Charlick presented 
a petition to the Common Council for that object, Charlick signing it 
first, and holding himself out as a prominent party to the application. 
The petition was referred to the Ferry Committee of the Board of 
Aldermen, who unanimously reported in favor of granting it, and in 
their report stated that they had been induced to look with more than 
ordinary favor upon the application, on account, among other things, 
of the responsibility of the parties making it. And they recommend- 
ed that a lease of the Ferries for ten years be granted to Olivér Char- 
lick ahd the plaintiffs, upon certain terms. The report was adopted 
by both Boards, and received the signature of the Mayor; and the 
lease was ordered to be granted upon the applicants signing an ac- 
ceptance of the terms, which was done, and the lease was thereupon 
duly signed and sealed ; Charlick heading th> signature to the ac- 
ceptance, and being named first among the parties of the second part 
to the lease. During all this time, however, he was a mere agent, 
having no interest in the matter, and holding from the plaintiff an 
agreement to indemnify him against loss or damage by reason of his 
having signed the lease. : 
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After the lease had been authorized and the acceptance signed as 
above mentioned, the plaintiffs considering, as they say in their com- 
plaint, that Charlick had substantially earned the stipulated compen- 
sation, paid him the $2,000. 

The complaint then alleges that the leases, though duly signed and 
sealed by the respective parties, had not been delivered, but that the 
delivery to them, the plaintiffs, had been prevented by the interfe- 
rence of Charlick ; whethef, after he had pocketted the $2,000 he in- 
formed the Comptroller of his real situation in regard to the transac- 
tion or not, does notappear. It does appear, however, that the Comp- 
troller felt himself justified in withholding the lease from the plaintiffs, 
and referring the matter to the Board of Aldermen, although he had 
been directed by the committee having the matter in charge. to deli- 
ver it to a majority of the lessees, and they had all, excepting Char- 
lick, united in a request for its delivery. 

The plaintiffs now ask the court to restrain Charlick from interfe- 
ring with their rights under the lease, and from doing any act.to pre- 
vent them from obtaining the actual custody and possession of the 
lease, and from endeavoring to disturb or prejudice their title, 
or from availing himself of the circumstance that his name is insert- 
ed as one of the lessees, to do any act whereby they may be further 
inolested in their rights. They also pray that Mr. Waters, who was 
Coniptroller when the suit was commenced, may be ordered to deli- 
liver the lease to them, and for further relief. 

To this complaint the defendant Charlick demurred, and assigned 
several causes of demurrer. 

It is impossible for the plaintiffs to succeed in this suit. Without 
noticing the other questions raised by the demurrer and discussed at 
the hearing, the nature of the agreement between the plaintiffs and 
the defendant Charlick, presents an insurmountable obstacle to a re- 
covery. It isa fact which, though not averred in the complaint, can 
‘yet be judicially noticed as matter of history, that this defendant had 
for several years previous to the agreement been a prominent member 
of the Common Council, and for a portion of the time President of the 
Board of Aldermen. Although not a member at the time of the 
transaction mentioned in the complaint, yet from his long previous 
service, and great knowledge and experience in the municipal affairs 
of the city, he would naturally have considerable influence with the 
members of a new Board. This personal influence he agreed to sell 
to the plaintiffs for the sum of $2000, payable only in the event of 
his succeeding in the object they had in view. And in order the bet- 
ter to gain the desired end, he falsely represents himself to the Com- 
mon Council, with the knowledge and assent of the plaintiffs, (for 
they united with him in the representation,) as being personally inte- 
rested and engaged in the application for the ferries, and as being 
the prominent man in it, whereas in truth the only interest he had 
was the promised reward. ‘This representation was an imposition 
upon the Common Council, and would be sufficient to authorize them 
to withhold the lease, on the ground of fraud. It is important in the 
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management of franchises of this nature, that they should be in the 
hands of persons of known standing and respectability, so that the 
duties required of them should be faithfully and punctually performed. 
Pexhaps there is no branch of the public service in which the charac- 
ter and qualification of the persons who are to manage it should be 
more thoroughly looked into. The comfort and convenience of the 
great mass of the community are more or less concerned. It is evi- 
dent from the course pursued by the plaintiffs and Charlick, that they 
deemed it highly important, if not essential to the success of their ap- 
plication, that Charlick should appear to the Corporation as a party 
interested, and the obtaining of the lease was doubtless owing in a 
great measure to this false appearance. 

In the case of Lord Howden v. Simpson, (10 Adolphus & Ellis, 793,) 
the Court of Queen’s Bench held, that the keeping back or conceal- 
ing from the legislature by the applicants for a railroad charter, any 
fact which might reasonably be expected to have an influence on the 
judgment of the legislature, in relation to the act prayed for, was a 
fraud on the legislature, and that no private contract for compensa- 
tion in aiding or being a party to such concealment could be enforced. 
It is true that the judgment in that case was reversed in the Court of 
Exchequer Chamber, but it was on the ground that it did not appear 
that such concealment entered into the agreement of the parties. The 
whole court admitted that if it had, the agreement would have been 
fraudulent and void. ; 

The present case, however, is not one of mere concealment, but 
of direct misrepresentation, made by all the parties. They all, by 
the signature to the petition, to the acceptance of the terms of the 
lease, and to the lease itself, falsely held out and asserted that Char- 
lick was one of the parties interested, and this false pretence appears 
to.have been the basis and ground work of their whole plan. A 
claim based upon such misrepresentation can surely find no favor in , 
a court of justice. 

But independently of the question of fraud, the agreement itself, 
between the plaintiffs and Charlick, was contrary to public policy 
and sound morality. The fact that the sum of $2000 was contingent 
upon the defendant’s obtaining the lease, was a strong inducement to 
improper tampering, and using secret and extraneous influence with 
the members in their disposition of this important franchise. “It is 
true that nothing of this sort appears in the case, but it is sufficient 
condemnation of the contract, that its tendency was to tempt the par- 
ty to use such influence. Unfortunately, legislative bodies and other 
guardians of the public interests, have sometimes been charged with 
being governed by other considerations than a single regard to the 
public interests ; but we trust the day is far distant when our courts 
will lend their aid to contracts or bargains, having for their express 
object the bringing personal influence and private considerations to 
bear upon legislators in matters of public concernment. It is credita- 
ble to our State that no case like the present is reported in any of our 
numerous books of reports. If bargains of this kind have been made, 
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no one, as far as my information extends, has heretofore had sufficient 
courage to invoke the assistance of the court to enforce them. But 
if authority is wanting on this point, we are not without it in the re- 
ported decisions of our sister States. The Court of Appeals in Ken- 
tucky, in the case of Wood v. McCann, (6 Dana, 366,) laid down the 
broad proposition that all contracts like the present, are immoral and 
void ; and the Supreme Court of Pennsylvania, in Clippinger v. Hep- 
buugh, (5 Watts & Sergt. 315,) stated the doctrine on this subject 
with great clearness and force. That was an action on a sealed note 
by Heppinger to pay Hepbaugh $100 on condition of his succeeding 
in procuring the passage of a law authorizing Clippinger and wife to 
sell the real estate devised to his wife and children. The act was 
passed ; the amount agreed to be paid was small, probably no more 
than a moderate compensation for Hepbaugh’s time and services. 
The Court of Common Pleas gave judgment in his favor, on the 
ground that there was nothing in the character of the contract which 
rendered it any more objectionable than if the service was to be ren- 
dered in a court of law, on the trial of a cause, nor had it any tenden- 
cy whatever to produce improper influence. The Supreme Court, 
however, thought otherwise, and reversed the judgment. Mr. Justice 
Rogers, in delivering the opinion of the court, referred tothe case of 
Wood v. McCann, cited above, and remarked that in that case the 
whole reasoning of the court goes to establish these propositions, 
which he says cannot be reasonably denied, viz: that the law will 
not aid in enforcing any contract that is illegal, or the consideration of 
which is inconsistent with public policy and sound morality, or the 
integrity of the domestic, civil, or political constitution of a State. 
That a contract to endeavor to procure the passage of an act of the 
legislature by any sinister means, or even by using personal influence 
with the members, would be void, as being inconsistent with public 
policy and the integrity of our political constitution; and any agree- 
ment for a contingent fee to be paid on the passage of a legislative 
act, would be illegal and void, because it would be a strong incentive 
to the exercise of personal and sinister influences to effect the object. 
These are broad and fundamental principles, he adds, to the truth of 
which we subscribe, and which cover the whole ground, on which 
the case before us rests. To these broad and fundamental princi- 
ples, I would ad¢d my humble yet hearty assent, as holding bth a 
pure and elevated standard of morality, which the courts should ever 
seek to cherish and confirm. 

Upon the same principle it has been held that a party cannot re- 
cover upon an agrement to pay him money in consideration of his 
using his influence to procure the pardon of a convict. Norman v. 
Cole, 3 Espin. R. 253; Harizfield v. Golden, 7 Watts, 152. 

The principles just stated apply with great force to the case in 
hand. It is indeed true that the Common Council is a municipal cor- 
poration, and not a legislative body, in the otdinary sense of the 
term; but it is not a mere corporation; it possesses, in many re- 
spects, the powers and character of a iagislative body, and in the 

VOL. VIII. 30 
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granting of ferries, it exercises, by delegation from the sovereign 
power of the State, very high powers, in the proper discharge of 
which the whole community is interested. And all the reasoning 
and considerations on this subject affecting legislative bodies, ap- 
ply to the Common Council with equal force. 

From what has been said, it is manifest that if Charlick was 
before the court calling on the present plaintiffs to pay him the stipu- 
lated sum of $2000, he could not recover, on the double ground of 
the immoral nature of the contract, and of the fraud practiced on 
the Common Council; and on the same grounds the plaintiffs can- 
not obtain the assistance of the court, their claim being founded on 
this immoral and fraudulent contract, and seeking to obtain the be- 


_ nefit of it. There must be judgment for the defendant. 


[June Special Term.] 
Jarep W. Tracy against Saran A. LEELAND. 
HOLDING FEMALE TO BAIL UNDER 179th sEc. copE. 


The concealment, removal and disposal of a Piano by a female, does not subject her to be held 
to bail, under the 179th section of the code. A female can be arrested only for wilfully, 
wantonly, or maliciously injuring property ; but not for a detention or conversion of it. 


This is an action brought to recover the possession of personal 
property wrongfully detained. Part of the property claimed, to wit, 
a rosewood Piano has been concealed, or removed and disposed of by 
the defendant, so that it could not be found by the sheriff: On due 

roof of these facts the plaintiff obtained an order of arrest, under 
which the defendant has been actually arrested. A motion is now 
made in her behalf, to discharge her upon the ground, among others, 
that this is not a case-in which a female can be arrested. 


C. Ward, for the defendant. 
C. Tracy, for plaintiff. 


Mason J.—The decision of this question depends upon the con- 
struction to be given to the 179th section of the code. The 3d sub- 
division of that section expressly authorizes the arrest of a defendant 
in cases like the present, but with the proviso that “ no female shall 
be arrested in any action except for a wilful injury to person, character 
or property. If this case is embraced in either of the exceptions, it 
must be in the last, a wilful injury to property. But it is difficult to 
understand how the mere detention or concealment of a piece of fur- 
niture is a wilful injury to it. It may be preserved with the utmost 
care, although kept out of the reach of the plaintiff. Had the defen- 
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dant broken it to pieces, or damaged it intentionally, so that its value 
was thereby lessened or destroyed, that would be a wilful injury, 
within the meaning of the act. But nothing of this kind is preten- 
ded. The plaintiff rests his right to an arrest on the sole ground that 
a wrongful concealment and witholding of the property, is in itself 
a wilful injury to it. I cannot so understand it. The two things are 
in their nature entirely different, and the distinction between them is 
clearly stated in this very section, which authorizes an arrest gener- 
ally, ‘“‘ where the action is for an injury to person or character, or for 
injuring, or for wrongfully taking, detaining, or converting property.” 
Injuring property, therefore, is not within the meaning of this section 
the same as taking detaining or converting it. A female, can however 
be arrested only for injuring property, and not for taking, detain- 
ing or converting it—and even then it is not for every injury done to it, 
but only for a wilful,or wanton and malicious injury. No doubt an in- 
jury is done to the plaintiff himself, by witholding from him his prop- 
erty and the defendant is guilty of a wrong, or in the old phraseology, 
of a tort in so doing; but that is certainly very different from an in- 
jury to the particular piece of property itself. 

I should not have thought it necessary to have dwelt upon this at 
such length, if it were not for the case of Starr v. Kent, 2 Code, Rep. 
30, which the counsel for the plaintiff pressed with much earnestness 
in support of his position. That was a motion to discharge the de- 
fendant, who was a female, from arrest ; and according to the report, 
it was contended on behalf of the plaintiff, that ‘the concealing or 
removing of the property so that it could not be found or taken by 
the sheriff, was a wilful injury to the plaintiff's property ih the property 
so removed or concealed ;” and of that opinion “the report adds,” 
was “his honor, Judge Daly, and the motion was denied.” His 
honor did not however, give any written opinion himself, and I can- 
not but think that there must be some mistake or omission or misap- 
prehension of some important fact, on which the decision of the judge 
was founded. 

The report, if it means anything, means that the detaining of pro- 
perty is a wilful injury to the estate or interest of the plaintiff, in the 
property detained ; and therefore subjects a female who detains it, 
to arrest; thus giving an entirely different signification to the word 
“property” from that evidently intended by the code. With the 
greatest respect therefore, for the learned judge, I cannot regard the 
report of his decision as an authority for the position which it pur- 
ports to sustain. 

_ This view of the principal question renders it unnecessary to con- 
sider the other questions discussed on the argument. 

The motion to discharge the defendant must be granted on the 
ground that the facts do not warrant her arrest under the code, with 
ten dollars costs ; but on condition that the defendant stipulate not to 
bring any action. 
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Before OAKLEY Ch. J.,and SANDFORD and PAINE, J ustices. 29th May, 1850. 
Leacett v. Mort. 
REPORT OF REFEREE. 


A report of a referee upon the whole issue may be brought before the Special Term on a mo- 
tion for a re-hearing when such order may be made granting or denying the application, as 
to the judge may seem just. The ruling of Campbell J. in Haight v. Prince, approved of. 

It is in the discretion of the court at Special term to look into the matters of law as well as of 
fact, arising upon the report of the Referee, and to direct a re-hearing in respect of erroneous 
rulings of the law. 

When the report is complained of as being contrary to evidence, an examination of the legal 
points involved, will be convenient and proper, in connection with the argument on the 
evidence ; but where the report is assailed in respect to its legal conclusions alone, the judge 
will be inclined to refuse a stay of proceedings with a view to a motion for a rehearing, and 
will leave the party to his remedy by appeal from the judgment. 


The circumstances appear in the opinion : 


‘By the Court. In the case of Haight v. Prince, it was held by 
Campbell J., after consulting Duer and Mason, justices, that a report 
of a Referee upon the whole issue, might be brought before the 
Special Term on a motion for a re-hearing when such order might be 
made, granting or denying the application, as to the judge should 
seem just. (2 Code Rep. 95.) The question being presented in this 
case, in our branch of the court, we have conferred with our as- 
sociates, (the six justices being present,) and it is the unanimous 
conclusion of ghe court, that the decision of Campbell J. was correct. 
Whether the court will look into the matters of law, as well as of 
fact, arising upon the report of the referee, and direct a re-hearing 
in respect of erroneous rulings of the law; will of course be in the 
discretion of the court, at the Special Term. Where the report is 
complained of, as being contrary to the evidence an examination of 
the legal points involved will generally be convenient and proper in 
connexion with the argument on the evidence. Where, however the 
report is assailed in respect of its legal conclusions alone, the judge will 
be inclined to refuse a stay of proceedings, with a view to a motion for 
a re-hearing, and will leave the party to his remedy by appeal from 
the judgment. 

The considerations which lead us to this result, will be briefly 
stated. 

The amended code of 1849, allows of no appeal from a judgment 
upon the facts involved. The appeal to the General Term from a 
judgment is limited to matters of law. (Am. Code 4 348.) This 
would cut off entirely any review of the finding of a referee upon the 
facts, or of the verdict of a jury, or the decision of a judge upon the 
facts on a trial without a jury ; unless there be some mode of reach- 
ing it, other than on appeal from the judgment. In Droz v. Lukey, 
we decided in January last, that a motion to set aside a verdict as 
against evidence, might be made at the special Term, on a case 
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settled in the usual manner; and that such motion might be made 
after judgment, the party obtaining a stay of proceedings for the 
purpose. We see no good reason, why the motion may not be made 
without any formal case, before the judge who tried the suit founded 
on his notes of the testimony. 

As to reports of referees, the code, it appears to us is explicit in 
making a provision independent of an appcal in the first instance. 
Section 272 after providing that the report may be reviewed in like 
manner as a decision of the court on a trial enacts that a re-hearing 
may also be granted by the court. 

A re-hearing, as we understand it, is obtained on a motion only ; 
and this is brought on before a judge, either at chambers or at special 
term. If it be for a new trial on the merits, it must be moved before 
the judge, in court, i. e. at the special term. (Amended Code, $ 400, 
401, and 350.) 

We are referred to the 24th rule of the Supreme Court, adopted 
in August last, as imperatively restricting the examination of the re- 
ports of referees, to an appeal to be heard at the general term. As 
this rule in the broad application claimed for it, would conflict with 
the latter part of section 272 of the amended code, allowing a re- 
hearing, we think it was intended to apply, as in its literal terms it 
does apply only to a review of the referee’s report, for which purpose 
a case must be made; and as the appeal is limited to the law of the 
case, it follows that rule 24 applies only to a review of the report of 
a referee, on matters of law. 

It is nevertheless a convenient practice to make a case on which 
to found a motion for a rehearing, in the manner prescribed by the 
rule of the Supreme Court; and that course will be required in our 
court iu future. 

The practice, therefore, in respect of reports of referees, . vy be 
thus stated. The party deeming himself aggrieved by such a report, 
may prepare his case, and appeal from the judgment on the matters 
of law involved. Or he may apply to a judge of the court, for an 
order to stay the proceedings on the referee’s report, for the purpose 
of moving for a rehearing. The judge will exercise a discretion, as 
to staying the proceedings, regulated by the nature of the action, the 
points proposed to be raised and, the danger of loss if collection of 
the demand be delayed; and he may impose terms on granting a 
stay. Ifthe report be complained of as against evidence, there is no 
redress, except by the motion for a rehearing. On obtaining a stay, 
the party must proceed to make and settle his case, and bring it on 
to be heard before the court at special term. An order will there- 
upon be made, either granting or denying the motion for a rehearing. 
From this order either party may appeal to the general term, as pro- 
vided in section 349 of the amended code. And such appeals will 
be heard with other calender causes at the general term. 

rule accordingly. 
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SELECTIONS FROM RECENT ENGLISH DECISIONS. 


3n Chancery. 
Before the LORD CHANCELLOR. 


CoweEtt v. Watts.—Jun. 29, 30, 1850. 


PAROL AGREEMENT-—SPECIFIC PERFOMANCE-—-LACHES. 


Where a party to a joint contract (not in writing) for building houses, had for the space of 18 
months not interfered in the management or asserted any claim in the speculation : Held, that 
he was estopped from enforcing specific performance of the agreement. 


Tuts was an appeal from the Vice-Chancellor Knight Bruce, dis- 
missing a bill for the specific performance of an equitable agreement 
between the plaintiff and the defendant, for the joint taking a piece 
of ground called the Grange, at Brompton, for building purposes. 
The biil alleged that a Mr. Bonnin, who had obtained a lease of the 
premises from the trustees of Smith’s charity, agreed to underlet such 
portion as he should aot require, to the plaintiff and defendant ; that 
they entered into an agreement fora partnership to build thereon ; 
and that a deposit of £100 being required, the plaintiff discounted a 
promissory note of Bonnin for that amount, of which the defendant 
gave an! O U for £50, and in May, 1843, the lease to Watts was 
signed. The agreement between the plaintiff and defendant was 
not in writing, but it was alleged that the plaintiff had turned some 
sheep and other cattle of his on the land in 1843, and that some of 
the old materials from the house had been sent to repair the -plain- 
tiff’s stables. The defendant, however, stated that the note was a 
mere bill transaction, and that the plaintiff’s cattle were turned out 
of the land in 1845. The plaintiff had taken no part in the specula- 
tion for eighteen months, and the defendant had the whole under his 
sole control. The Vice-Chancellor having dismissed the bill on the 
ground of the lapse of time, this appeal was presented. 


Swanston and Metcalf, for the appellant. 


J. Russell and Foster, for the respondent, cited Dale v. Hamilton, 
5 Hare, 369; Norway v. Rowe, 19 Ves. 143. 


The Lord Chancellor said that according to the decision of Lord 
Eldon, in Marquis of Hertford v. Boore, 5 Ves. 719, the plaintiff had 
by his laches in setting up his claim deprived himself of any be- 
nefit to arise from the speculation, and dismissed the appeal with 
costs. 
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In the Common Pleas. 


TassELL v. Cooper.—Feb. 15, 1850. 


BANKING FIRM AND CUSTOMER-—LIABILITY. 


On special case, held, that a bank cannot, as between its customer, set up a jus tertii for hav- 
ing dishonored two cheques, although monies stood to his credit at the bank. 


THESE were two actions against the public officer of the London and 
County Bank in debt to recover the sum of £128 1s. 10d., balance 
of plaintiff’s banking account, and in case for damages for dishonoring 
two of the plaintiff’s cheques and disclosing the particulars of the ac- 
count toa third person. A verdict was taken by consent for the plain- 
tiff in the first action for £128 1s. 10d., and in the second action for 
nominal damages, subject to a special case. It appeared that in 1844, 
the plaintiff was a co-tenant with one Palmer of a farm belonging to 
Lord de Lisle, in Kent, and opened an account, and that shortly af- 
ter, upon ceasing to be such tenant, he became the steward or bailiff, 
and in that capacity was in the habit of paying to his account, at the 
Tonbridge. Branch Bank, moneys received for Lord de Lisle, and 
amongst other sums, a cheque for £180 4s. 8d. from Messrs. Vines 
& Co,, for wheat sold on his lordship’s account, and which was paid 
to the bank in January, 1847, In October, 1846, however, Lord de 
Lisle being dissatisfied with the state of the plaintiff’s accounts, had 
directed him to confine himself to looking after the men, and not to 
receive any more moneys. His lordship then applied to the manager 
of the branch bank to inspect the account, and upon being refused, 
obtained the instructions of the London manager, on January 28, to 
examine the account, there being asum due to him of £517. It then 
appearing there was £128 1s. 10d. standing to the plaintiff’s credit, 
Lord de Lisle gave notice to the bank to hold the same, engaging to 
hold them harmless in so doing. The plaintiff having drawn two 
cheques on the bank, which were dishonored, he, on 20th February, 
demanded the balance of his account, and soon after commenced the 
present actions. 


Joseph Brown, for the plaintiff. 
Crouch, for the defendant. 


The Court said, the cheque from Messrs. Vines had been duly 
cashed, and the bankers were debtors to the amount thereof, and 
could not set up a jus terti, the transaction being a simple transac- 
tion between the plaintiff and the bank. He was therefore entitled 
to a verdict for £128 1s. 10d. in the first action, and in the second 
action on the first count, for improperly dishonoring his cheques, but 
for the defendant on the second count, charging a breach of the duty 
of bankers not to disclose their customers’ accounts without license. 
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BARBOUR’S SUPREME COURT REPORTS, VOL. V. 


Reports or cases In Law anv Equity in the Supreme Court of the State of 
New-York. By Otiver Barsour, Counsellor at Law, Vol. 5. Ausany: 
Goutp, Banxs & Goutp, 475 Broadway. New-York: Banks, Goutp & 
Co., 144 Nassau Street. 1850. 


Our professional brethren cannot accuse Mr. Barbour of delay in furnish- 
ing us with the Reports of the decisions in the Supreme Court. The 
present volume, contains, we snould think, nearly all the cases decided up 
to the present time. The way in which these cases have been reported by 
Mr. Barbour reflect great credit upon him. The preseut volume contains 
all the important cases that have been argued during the past year, com- 
mencing with the case of the Receiver of the North American Trust and 
Banking Company, v. Blatchford, heard in November, 1848 : want of space 
we regret to say, prevents our noticing some of the decisions in thisvolume. 
We may, however, observe that it is in every respect equal to the pre- 
ceding ones, with respect to the manner in which the cases are stated, and 
the judicious selections of the matter eported. 


Tue Gatiery or ItLustriovs AMERICANS, containing the portraits and 
Biographical sketches of 24 of the most eminent citizens of the Repub- 
lic who have flourished since the death of Wasnineron. Epitep by 
C. Epwarps Lester.—No. 6., John James Fremont. 


This magnificent work, which has met with unbounded popular favor, and 
which, without a question, surpasses in truth, fulness and beauty of likenesses, 
elegance and luxufy, any similar work ever published, is now being issued 
rapidly, and is commanding universal applause and favor. Already the 
Portraits and Biographies of Gen. Taylor, Calhoun, Webster, Clay, Silas 
Wright, and Col. Fremont are out, and Andubon, Prescott, Irving, Kent 
and Dewitt Clinton are soon to follow. There are to be 24 in all, and the 
collection will be a superb and unrivalled monument of art, taste and pat- 
riotism. The last number is devoted to Col. Fremont, who has added to 
modern science more than almost any other man now living. His achieve- 
ments seem more like feats of chivalry or the creations of romance than sober 
history. Mr. Brady, who stands at the highest point of his art, gave D’Arig- 
non, the engraver of the heads of this gallery, one of his best Daguerreotypes, 
which has been exquisitely engraved, and Mr. Lester’s powerful pen is 
clearly visible in the accompanying sketch of Fremont’s life. Such-a happy 
combination of literary and artistic talent is very rare. We are glad to learn 
that the “Gallery” has in its success outstripped all the calculations of its pro- 
prietors. It is published at Brady’s Gallery, 205 Broadway, where sub- 
scriptions are received. 





